IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES A CARPENTER
Plaintiff, : CIVIL ACTI ON
v. : NO. 00- 5644

R M SHOEMAKER CO.

Def endant .

VEMORANDUM

BUCKWALTER, J. May 6, 2002

Presently before the Court is Defendant’s Mdtion for
Summary Judgnent. For the reasons stated bel ow Defendant’s
nmotion is denied as to Count | of Plaintiff’s conplaint and

granted as to Count |1 of Plaintiff’s conplaint.

FACTS

James A. Carpenter (“Plaintiff” or “Carpenter”) brings
this two count action against his former enpl oyer, R M Shoenmaker
Co. (“Defendant” or “Shoenmaker”). Count | asserts a claimfor
unpai d overtinme wages in violation of the Fair Labor Standards
Act (“FLSA"). Count Il asserts that Shoemaker’s refusal to pay
overtinme wages to Plaintiff entitles himto danages under
Pennsyl vani a’ s Wge Paynent and Col |l ection Law (“WPCL").

Shoemaker is a |large regional construction nmanagenent

conpany that is hired by owners of property and architects to



manage the constructi on and renovation of all types of buil dings.
Shoemaker engages subcontractors to conplete the various manual
tasks of a construction project. Shoenaker enpl oyees coordi nate,
direct and nmanage those subcontractors for the overall conpletion
of the project.

Plaintiff was hired by Shoemaker in June 1998 as a
“Proj ect Superintendent.” According to Plaintiff, no job
description was provided to himupon his hire but that it was
under st ood that he would serve as a “working foreman” for the
projects to which he was assigned. According to a job
description created by Defendant subsequent to Plaintiff’s
enpl oy, a Project Superintendent’s primary responsibilities are
“to provide ongoi ng | eadershi p and supervision of the day-to-day
construction operations assuring effective trade coordination,
efficient work activities sequencing, and sufficient daily onsite
| abor to produce an unconprom sing work product consistent with
the project plans and specifications.”

During his enploynent with Shoemaker, Plaintiff was
assigned to three construction projects. FromJuly 1998 through
Novenber 15, 1998 Plaintiff was assigned to the First Union
project, which involved converting and renovati ng hundreds of
bank branches for First Union National Bank after it had nerged
with CoreStates. While assigned to the First Union project,

Plaintiff worked 76 hours per week. From Novenber 15, 1998



through May 1, 1999, Plaintiff was assigned to the First Union

M nor Cap project, a nore detailed renovation of approxi mately
twelve First Union facilities. Wile assigned to the First Union
M nor Cap project, Plaintiff worked 60 hours per week. From My
1, 1999 until March 19, 2000 Plaintiff was assigned to the

Vil lanova University Project, charged with constructing four

| arge dormtory buildings. Wile assigned to the Villanova
University project, Plaintiff worked 55% hours per week.

Plaintiff was hired at an annual salary of $80, 000 plus
the use of a leased pick up truck. Prior to conmmencing work at
the First Union Mnor Cap project, Plaintiff’s annual salary was
increased to $86,000. Prior to commencing work at the Vill anova
University project, Plaintiff’s annual salary was increased to
$90, 000.

Shoenmaker did not conpensate Plaintiff over and above
hi s annual salary for any hours he worked in excess of 40 hours
per week. In the instant action, Plaintiff now seeks these
overtinme wages, which he alleges are due to him pursuant to the
FLSA. As to Plaintiff’s FLSA claim Defendant argues that
summary judgnent is appropriate because it is not required to
conpensate Plaintiff for overti me wages because he was an exenpt
enpl oyee under the “administrative enpl oyee” exenption of the
FLSA as well as the notor carrier exception to the FLSA. As to

Plaintiff’s WPCL claim Defendant argues that sunmary judgment is



al so appropriate because Plaintiff was not contractually entitled

to overtime wages.

1. STANDARD

A notion for sunmary judgnent shall be granted if the
Court determines “that there is no genuine issue as to any
mat erial fact and that the noving party is entitled to judgnent
as a matter of law” Fed. R GCv. P. 56(c). “The non-novant’s
al | egati ons nust be taken as true and, when these assertions
conflict with those of the novant, the former nust receive the

benefit of the doubt.” Goodnman v. Mead Johnson & Co., 534 F. 2d

566, 573 (3d Gr. 1976). In addition, “[i]nferences to be drawn
fromthe underlying facts contained in the evidential sources
nmust be viewed in the light nost favorable to the party

opposing the notion.” Id.

[l DI SCUSSI ON
A Adm ni strative Enpl oyee Status
The first question is whether Plaintiff was enployed in
an adm nistrative capacity with Shoenmaker so as to be exenpt from
t he maxi mum hours provision of the Act.
The rel evant statutory exenption provides:
The provisions of section 206 [setting

m ni mum wage] and section 207 [requiring
prem um pay for overtinme hours] of this title

shall not apply with respect to . . . any
enpl oyee enployed in a bona fide .
adm nistrative . . . capacity[.]



29 U S.C 8§ 213(a)(1). Therefore, if Plaintiff was enployed in a
bona fide adm nistrative capacity, the FLSA does not require that
Shoenmaker conpensate himfor overtine hours.

Section 213(a)(1)’s “exenptions fromthe Act’s
requi renents are to be ‘narrowy construed agai nst the enpl oyers
seeking to assert themand their application limted to those
establishnments plainly and unm stakably within their terns and

spirit.”” Mrtin v. Cooper Elec. Supply Co., 940 F.2d 896, 900

(3d CGr. 1991) (quoting Arnold v. Ben Kanowsky, Inc., 361 U S

388, 392, 80 S. Ct. 453, 456, 4 L. Ed. 2d 393 (1960). “The
burden of proving these exenptions is upon the enployer, and if
the record is unclear as to sonme exenption requirenent, the

enpl oyer will be held not to have satisfied its burden.” Martin,

940 F.2d at 900 (quoting ldaho Sheet Metal Wrks, Inc. v. Wrtz,

383 U.S. 190, 206, 8 S. C. 737, 747, 15 L. Ed. 2d 694 (1966)).
Under the applicable test for high salaried

adm ni strative enpl oyees, (hereinafter referred to as the “short

test”!), the enployee will be exenpt if (1) the enpl oyee’s

primary duty consists of responsible office or nonmanual work

directly related to managenent policies or general business

1. Labor has issued agency regulations interpreting the exenption for

adm ni strative enployees. These regulations outline both |Iong and short tests
for determ ning bona fide adninistrative enpl oyee status. See 29 CF. R 8§
541.2(a)-(e) (long test); 29 CF. R 88 541.2(e)(2) and 541. 214 (short test).
As the parties agree, only the short test applies here because Plaintiff is a
hi gh sal ari ed enpl oyee who earns not |ess that $250 per week. See 29 C.F. R 8§
541. 214.



operations of the enployer or the enployer’s custoners; and (2)
such primary duty includes work requiring the exercise of
di scretion and i ndependent judgnent. See 29 C.F.R 8§ 541.214(a).

1. Prong One — Wrk Related To Managenent Policies or
Ceneral Business Operations

Labor’s regul ati ons appearing at 29 C F. R § 541. 205(a)

- (d) define the neaning of the first prong of the short test.
Subsection (a) provides:

The phrase “directly related to the

managenent policies or general business

operations of his enployer or his enployer’s

custoners” describes those types of

activities relating to the admnistrative

operations of a business as distinguished

from*“production”[.] In addition to

describing the types of activities, the

phrase limts the exenption to persons who

performwork of substantial inportance to the

managenent or operation of the business of

hi s enpl oyer or his enployer’s custoners.
29 CF.R 8§ 541.205(a).

Thus, subsection (a) first establishes the anal ytical

i nportance of an adm nistrative operations/production work
di chotony to be used when assessing an enployee’'s “primary duty”
for purposes of first prong analysis. Subsection (b) of the
regul ation explicates this dichotony by fleshing out the
character of “admnistrative operations of the business” as the
wor k perfornmed by so-called white-collar enpl oyees engaged in
“servicing” a business as, for exanple, advising the nmanagenent,

pl anni ng, negoti ating, representing the conpany, purchasing,



pronoting sal es, and business research and control. 29 CF.R 8§
541. 205(b) .

Subsection (a) of the regul ation al so establishes that
only persons who performwork of “substantial inportance to the
managenent or operation of the business” will satisfy the first
prong of the short test. Subsection (c) of the regul ation
descri bes “work of substantial inportance” as enpl oyees who not
only participate in the formul ation of managenent polices or in
the operation of the business as a whole, but also those
enpl oyees whose work affects policy or whose responsibility it is
to carry it out. The phrase also includes a wi de variety of
persons who either carry out major assignnments in conducting the
operations of the business, or whose work affects business
operations to a substantial degree, even though their assignnents
are tasks related to the operations of a particular segnent of
t he busi ness.

In sunmary then, the first prong of the short test of
the adm nistrative exenption asks ultimtely whether an
enpl oyee’s primary work duty is “directly related to managenent
policies or general business operations” of his enployer. This
ul ti mate question subsunes two other inquiries: (1) whether an
enpl oyee is a “production” rather than an “adm ni strative” worker
wi thin the neaning of the statute and 29 C. F. R 541.205(a) and

(b); and (2) whether an enpl oyee perforns “work of substanti al



i nportance” to his enployer by directly or indirectly
formul ati ng, affecting, executing or carrying out nmanagenent
policies by, for exanple, undertaking “mjor assignnents” or
perform ng work which “affects business operations to a
substantial degree” within the neaning of 29 C.F. R 8 541.205(a)
and (c). Martin, 940 F.2d at 902 (sunmari zing short test).

Plaintiff argues that the first prong is not satisfied
because he was not the ultimate authority for any project and he
merely perfornmed production tasks with the goal of conpleting
each project pursuant to predefined specifications. To determ ne
whet her Plaintiff’s primary responsibilities at Shoemaker satisfy
prong one of the short test (i.e., are nonmanual tasks directly
related to managenent policies or general business operations of
Defendant), the Court nust examine Plaintiff’s duties while
enpl oyed at Shoenmaker. 29 C.F.R 8§ 541.2(a).

The Project Superintendent is Shoenmaker’s on-site
contact and field deputy for the project that Shoemaker is hired
to manage. The Project Superintendent reports to either the
Proj ect Manager or the Vice President of Operations of Shoenaker.
As a Project Superintendent, Plaintiff inplenented and
mani pul ated the tinme schedule that was devised at the begi nning
of the project in order to ensure on tinme conpletion of the work.
He nmonitored the work of subcontractors to ensure proper

conpletion and quality that met specifications determ ned by the



owner and the architect. Plaintiff conpiled daily reports
showi ng what occurred throughout the day in order to update the
Proj ect Manager. He reviewed the constructability of the
architectural documents to ensure that what was called for on
paper could actually be built in the field. He also surveyed the
project site to ensure that itens would fit, |ocations would work
and no structural problens would be encountered. Plaintiff
anticipated and identified problens, particularly with respect to
items that were not correct for the planned specifications and
gave suggestions to the owner or architect for resolution. He
woul d al so walk the job site on the alert for safety probl ens,

whi ch he was responsible for responding to if encountered. In
sum through the direction, nmanagenent and coordi nation of al
subcontractors on the project, Plaintiff was the enpl oyee from
Shoenmaker who was on-site to make sure the scope of work was
properly conpl et ed.

It appears that Plaintiff’s job responsibilities were
primarily nonmanual and managerial in nature. Wiile Plaintiff
performed manual tasks, such as installing door franes, plow ng
snow, and installing handrails fromtine to tine in order to
assi st subcontractors on the job, he was not required to do so by
Shoemaker and voluntarily assunmed these duties.

Turning to the | anguage at 29 C F.R 8§ 541. 205(b) which

permts a finding of adm nistrative work when an enpl oyee



“services” his enployer’s business by, for exanple representing,
negoti ati ng, purchasing, and pronoting sales on his enployer’s
behal f, Defendant’s only rel evant argunent asserts that
Plaintiff, as the Project Superintendent, participated in the
adm ni strative operations of the business because he
“represented” the conpany to subcontractors, architects and
owners since he was the sole enployee at the project site in
contact with these individuals on a day to day basis. Wile it
is true that Plaintiff represented Shoenmaker when subcontractors,
owners and architects comunicated with himon-site at the
project |ocations, Defendant has not established what inpact, if
any, such communi cation had on the adm nistrative operations of
t he business or whether Plaintiff’s on-site representation

af fects Shoenmaker’ s business operations to a substantial degree.
It appears that nost of this comunication flowed through
Plaintiff to a nore senior person on Shoemaker’s staff, who then
deci ded what course of action was necessary.

Defendant’s notion anply sets forth various job duties
and responsibilities perfornmed by Plaintiff, arguing that these
duties evidence that Plaintiff was required to exercise
di scretion and i ndependent judgnent while enployed as a Project
Superintendent. However, these points are only relevant to prong
two of the short test. Wth respect to prong one of the short

test, Defendant appears to ask the Court to assunme that the tasks

10



performed by Plaintiff fall under the characterization of
adm ni strative work because the nature of Defendant’s business is
managenent oriented as opposed to industrial oriented and because
Def endant paid Plaintiff nearly $100,000 a year.

I n determ ni ng whet her the tasks above are
adm ni strative or production oriented, “it is inportant to
consider the nature of the enployer’s business.” Mrtin, 940
F.2d at 903. Shoenaker’s business is the nanagenent and
coordi nati on of construction projects and its prinmary purpose is
the on tinme, accurate conpletion of a particular construction
project for the owner of a property. Thus, Shoemaker ainms to
produce the effective managenent of construction projects for
others. Viewed in this manner, Plaintiff could be construed as
participating on the production side, as opposed to the
adm ni strative side, of Defendant’s busi ness because he was in
the field generating the service which Shoemaker manuf act ures,
i.e., managenent of construction projects.

Thus, in light of the “product” produced by Shoenaker,
a question remains as to whether Plaintiff’s primary duties were
directly related to the managenent policies of general business
oper ati ons of Shoenmaker because Def endant has not clearly
delineated that Plaintiff’s primary job responsibilities were

adm ni strative as opposed to production oriented.

11



As for the first prong’s other requirenent, that
enpl oyees perform “work of substantial inportance to the
managenent or operation” of an enployer’s business, Defendant
asserts that Plaintiff performed work of critical inportance to
t he managenent and operation of Shoemaker’s construction
managenent business. The record establishes that Plaintiff, as a
Proj ect Superintendent, was inportant to the success of
Shoenaker . However, the question remains as to whet her
Plaintiff carried out “major assignnments” on behal f of Shoenaker
as that termis intended in 29 C F. R 8 541.205(c). Defendant
does not el aborate as to how Plaintiff’s responsibilities as a
Proj ect Superintendent substantially affected the structure of
Def endant’ s busi ness operations and nanagenent policies. See
Martin, 940 F.2d at 906. Plaintiff nanaged the day to day
construction aspects of a particular project, but it does not
necessarily follow that he devel oped or inplenented specific work
assi gnnents consistent with an overall conpany policy.

Therefore, because it is not plain and unm stakabl e
from Defendant’s notion and supporting docunentation that
Plaintiff’s work was directly related to nmanagenent policies or
general business operations of Shoemaker or its custoners, a
finding of adm nistrative enpl oyee status at this sunmary
j udgnment stage is not appropriate. As prong one of the short

test is dispositive of the adm nistrative exenption issue with

12



respect to Plaintiff’s position as a Project Superintendent for
Shoemaker, it is not necessary to reach prong two anal ysis of
this case.

B. Motor Carrier Status

I n general, enployees which operate vehicles in
interstate activities which require themto transport property
essential to their job duties are exenpt fromovertine

conpensation requirenents of the FLSA. Friedrich v. U S

Conputer Services, 974 F.2d 409, 419 (3d Cr. 1992). Defendant

argues that Plaintiff is an exenpt enployee under this exception
to the FLSA, known as the notor carrier exception, because he
drove his vehicle to and between Pennsyl vania, New Jersey and
Del aware while performng his job on both First Union projects
and transported tools that he used on the job.
The relevant statutory exenption provides:
The provisions of section 207 [(requiring
prem um pay for overtinme hours)] of this
title shall not apply with respect to-
(1) any enployee with respect to whomthe
Secretary of Transportation has power to
establish qualifications and maxi mum hours of
service pursuant to the provisions of section
31502 of Title 49.
29 U.S.C. 8§ 213(b). According to 49 U S.C. § 31502, referenced
in the above statute, the Secretary of Transportation is
permtted to set maxi mum hours for enployees of (1) notor

carriers and (2) notor private carriers when needed to pronote

13



safety of operation and such enpl oyees are exenpt fromthe
requi renents of the FLSA.
A “notor carrier” is defined as “a person providing
nmotor vehicle transportation for conpensation.” 49 U S. C 8§
13102(12). The term“notor private carrier” includes “a person,
other than a notor carrier, transporting property by notor
vehi cl e when--(A) the transportation is [across state |ines as
provided in 49 U.S.C. § 13501]; (B) the person is the owner,
| essee, or bailee of the property being transported; and (C) the
property is being transported for sale, |ease, rent or bail nment
or to further a coomercial enterprise.” 49 U S . C. § 13102(13).
The exenption of an enpl oyee fromthe nmaxi mum hours
provi sions of the FLSA under section 213(b)(1) depends both on
the class to which his enployer belongs and on the class of work

involved in the enployee’'s job. Carpenter v. Pennington Seed,

Inc., No. CIV.A 01-734, 2002 W 465176, at *2 (E.D.La. Mar. 26,
2002). The power of the Secretary of Transportation to establish
maxi mum hours and qualifications of service of enployees, on

whi ch the exenption depends, extends to those classes of

enpl oyees who (1) are enployed by carriers whose transportation
of passengers or property by notor vehicle is subject to his
jurisdiction under 49 U.S.C. 8§ 31502(b) (i.e., notor carriers and
notor private carriers), and (2) engage in activities of a

character directly affecting the safety of operation of notor

14



vehicles in the transportation on the public highways of
passengers or property in interstate or foreign commerce within
the nmeaning of the Mdtor Carrier Act. |d.

The notor carrier exenption, as with the adm nistrative
enpl oyee exenption, is construed narrowl y agai nst the enpl oyer
and the enpl oyer bears the burden of proving its applicability.

The first question is whether Plaintiff was enpl oyed by
either a notor carrier or a notor private carrier (i.e., is
Shoenmaker a notor carrier or notor private carrier?). Defendant
appears to argue that it is a notor private carrier by asserting
that Plaintiff, in the course of his enploynent, drives across
state lines to performwork, transporting tools for use in such
wor K.

It is undisputed that Plaintiff drove his vehicle to
and between Pennsyl vania, New Jersey and Del aware whil e
performng his job on both First Union projects. It is also
undi sputed that Plaintiff carried tools in his truck, which he
used fromtinme to tinme at the job site. However, Defendant has
not established that it owned the tools that Plaintiff
transported as required by 49 U S. C § 13102(13)(B). In fact,
the record supports the opposite conclusion, in that various
deposition testinony establishes that Plaintiff was not required
to transport any property of Defendant and the tools he used from

time to tine in the performance of his duties were owned by

15



Plaintiff. Defendant has not satisfied the definitional elenents
of a notor private carrier inits notion for summary judgnent and
therefore, Plaintiff cannot be found exenpt under the notor
carrier exception to the FLSA at this tinme. Accordingly, summary
judgnent on this point is denied.

C WPCL

In Count Il of his conplaint, Plaintiff alleges that
Defendant’s refusal to conpensate himfor overtine entitles him
to danmages under the WPCL. Defendant argues that Plaintiff’s
WPCL cl ai m cannot be based solely on wages due under the FLSA, in
t he absence of a contractual right to such wages.

Pennsyl vani a’s WPCL provi des enpl oyees a statutory
remedy to recover wages and other benefits that are contractually

due to them herneder v. Link Conputer Corp., 696 A 2d 148, 150

(Pa. 1997). Plaintiff, apparently recognizing that the WPCL is
avai l able only for contract-based wage and overtine clains,
argues that Defendant inplicitly agreed to conpensate himin
accordance with all applicable |aw, including overtine prescribed
by the FLSA, and thereby created a prom se to pay overtine
conpensation to him

There is nothing in the record to suggest that overtine
wages are due to Plaintiff pursuant to contract. Rather, the
record supports that Plaintiff’s WPCL claimis by force of the

FLSA. Therefore, Plaintiff’s WPCL claimfails and Defendant’s

16



Motion for Sunmary Judgnent is granted with respect to this claim

only.

| V. CONCLUSI ON

Def endant’ s notion for summary judgnent with respect to
Count | of Plaintiff’s conplaint, alleging violations of the FLSA
is denied. It is not plain and unm stakable from Defendant’s
nmotion that Plaintiff’s work is directly related to managenent
policies or general business operations. In addition, Defendant
has not established that it is a nmotor private carrier, which
woul d exenpt its enpl oyees who transport property essential to
their job duties fromovertinme conpensation.

Def endant’ s notion for summary judgnent with respect to
Count Il of Plaintiff’s conplaint alleging danages pursuant to
the WPCL is granted. There is no evidence in the record that
establishes that Plaintiff was contractually entitled to overtine
wages.

An appropriate Order foll ows.

17



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
JAVES A. CARPENTER
Plaintiff, : CIVIL ACTI ON
v. : NO. 00- 5644
R M SHOEMAKER CO.

Def endant .

ORDER

AND NOW this 6'" day of My, 2002, upon consideration
of the Defendant’s Mdtion for Sunmmary Judgnment (Docket No. 18),
Plaintiff’s response in opposition thereto (Docket No. 19), and
other matters of record, it is hereby ORDERED t hat Defendant’s
Motion is DENIED in part and GRANTED in part.

Def endant’ s notion for summary judgnment with respect to
Count | of Plaintiff’s conplaint, alleging violations of the Fair
Labor Standards Act is DEN ED.

Def endant’s notion for summary judgnment with respect to
Count Il of Plaintiff’s conplaint alleging damages pursuant to
Pennsyl vani a’ s Wage Paynent and Col |l ection Law i s GRANTED

It is further ORDERED that TRIAL is set for

Monday, June 24, 2002 at 9:30 a.m in Courtroom 14A.

BY THE COURT:

RONALD L. BUCKWALTER, J.



